
STATE OF NEI,II YORK
STATE TAX COMMISSION

In the Matter the Pet i t ion

Edsel Matthews

d/b/a Matthews Edsel Service Ctr.

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sales & Use Tax

under Article 28 &, 29 of the Tax Law

f o r  r h e  P e r i o d  g / 7 / 7 L - 5 / 3 7 / 7 5 .

AFtr'IDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

22nd day of February, 1980, he served the within notice of Determination by mail
upon Edsel Matthews, dlbla Matthews Edsel Service Ctr. ,  the pet i t ioner in the

wit 'h in proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Edsel Matthews
d/b/a Matthews Edsel Service Ctr.
235 St .  N icho las  Ave.
New York, NY lOO27

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the pet i t ioner herein

and that  the address set  for th on said wra r  i s  t he  l as t address of  the

pet i t ioner .

Sqrorn to before me this

22nd day of  February,  1980.

o f

o f
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STATE OF NEW YORK
STATE TAX COMHISSION

In  the Mat ter  of  the pet i t ion

o f

Edsel  Mat thews

d/b/a Mat thews EdseI  Serv ice Ct . r .

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of a Determination or a Refund of

Sales & Use Tax

under Art ic le 28

for the Period 9

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on the
22nd day of February, 1980, he served the within notice of Determination by mail
upon Ludwig Sheppard the representative of the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

krrapper addressed as fol lows:

Mr. Ludr+ig Sheppard
156 r i f th  Ave.
New York, Ny

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic iat  depository) under the exclusive care and custody of the

united states Postal  service within the State of New york.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address set forth on said wrapper is the last
known address of the representative of t

Sworn to before me this

22nd day of February, 1980.

AFFIDAVIT OF MAILING

29 of the Tax Law

7r -s /3U75.

t i t i one r .



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February 22, 1980

Edsel Matthews
d/b/a Matthews Edsel Service Ctr.
235 St.  Nicholas Ave.
New York, NY LOA27

Dear Mr. Matthews:

P1ease take not ice of the Determinat ion of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 & 7243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Comrnission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
Albany, New York 12227
Phone * (518) 457-6240

Very truly yours,

STATE TAX COMUISSION

cc:  Pet i t ioner 's  Representa t ive
Ludwig Sheppard
156 Fif th Ave.
New York, NY
Taxing Bureau' s Representat ive



STATE OF NET,I YORK
STATE TAX COMMISSION

In the Matter of the petition

o f

Edsel Matthews

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sales & Use Tax

under Article 28 & 29 of the Tax law

f o r  t h e  P e r i o d  9 l L / 7 7 - S / 3 7 / 7 5 .

AT'FIDAVIT OF MAILING

State of New York

County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

22nd day of February, 1980, he served the within noti-ce of Determination by mail

upon Edsel Matthews, the pet i t ioner in the within proceeding, by enclosing a

true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Edsel Matthews
355 W.  124th  St .  &  Morn ings ide  Ave.
New York, Ny

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said the petitioner

known addressand that  the address set  for th on said wra is  the last

pet i t ioner .

Sworn to before me this

22nd day of February, 1980.
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of New York.
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STATE OT NEW YORK
STATE TAX COMMISSION

In the Matter

Edsel Matthews

of the Pet i t ion

o f

AFFIDAVIT OF MAILING

for Redetermi"nat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Sa1es & Use Tax

under Art ic le 28 & 29 of the Tax Law

f o r  t h e  P e r i o d  9 1 1 / 7 1 - 5 / 3 1 / 7 5 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

22nd day of February, 1980, he served the within not ice of Determinat ion by mai l

upon Ludwig Sheppard the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

lvrapper addressed as fol lows:

Mr. Ludwig Sheppard
156 Fi_fth Ave.
New York, Ny

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

united states Postal  service within the state of New york.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner  here in and that  the address set forth on said wrapper is the last

t

Sworn to before me th is

22nd, day of February, 1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

February 22, 1980

EdseI Matthews
355 hr. 724t};. St. & Morningside Ave.
New York, NY

Dear Mr. Matthews:

Please take not ice of the Determinat ion of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Comnission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Atbany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund al-Iowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Ludwig Sheppard
156 Fif th Ave.
New York, NY
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Applications

o f

EDSEL MTTIIEWS and
EDSEL MATTHEI{IS dlbla

MATTHEWS EDSEL SERVICE CENTER

for Revision of a Determinat ion or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for
the Period September 1, 1971 through
M a y  3 1 ,  1 9 7 5 .

1 .  App l i can t ,  Edse l

located at  355 West  124th

DETERMINATION

Matthews,  operates under h is  name, a

Street and Morningside Avenue, New

Appl icants,  Edsel  Mat thews,  355 West  124th Street  and Morningside Avenue,

New York,  New York,  and Edsel  Mat thews d, /b/a Mat thews Edse1 Serv ice Center ,

235 St .  Nicholas Avenue,  New York,  New York,  f i led appl icat ions for  rev is ion

of  a determinat ion or  for  refund of  sa les and use taxes under Ar t ic les 28 anLd

29 of  the Tax Law for  the per iod September 1,  1971 through May 31,  1975 (Fi te

Nos .  74132  and  15036 ) .

A formal  hear ing was held before Michael  Alexander,  Hear ing Of f icer ,  a t

the of f ices of  the State Tax Commission,  Two Wor ld Trade Center ,  New York,  New

York,  on June 22,  1978 at  2:45 P. l { .  Appl icants appeared by Ludwig sheppard.

The Audi t  Div is ion appeared by Peter  crot ty ,  Esq.  (Frank Levi t t ,  Esg. ,  o f

c o u n s e l ) .

ISSIIE

Whether the Audit  Divis ion properly determined addit ional sales taxes for

gaso l ine  sa les .

FINDINGS OI" FACT

service stat ion

York, New York,
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and a second service station aL 235 St. Nicholas Avenue, New York, New York,

operating under the name of Edsel Matthews d/b/a Matthews Edsel Service Center.

At both locat ions, appl icant sel ls gasol ine, t i res, batter ies and miscel laneous

autornobi le accessories and parts,  in addit ion to servicing motor vehicles.

2. On November 79, 7975, Edsel Matthews consented to extend the period

of l imitat ion for assessment of sales and use taxes for the stat ion operated

under his name, under Art ic les 28 and 29 of the Tax law for the taxable period

September L, 7972 t ' }nrough May 31, 1975 to March 20, L976.

3. On Novembet 2L, 1974, Edsel Matthews d/b/a Matthews Edsel Service

Center consented to extend the period of l i rni tat ion for assessment of sales

and use taxes under Articles 28 and 29 of the Tax Law for the taxable period

September 1, 1971 through August 31, 1974 to December 20, 1975. On Novenber 19,

1975, Edsel Matthews consented to the further extension of the period of

l im i ta t ion  to  March  20 ,  1976.

4. On March 17, !976, the Audit  Divis ion issued a Not ice of Determinat ion

and Demand for Payment of Sales and Use Taxes Due to Edsel Matthews for the

stat ion operated under his name, for the taxable period December 1, 1972

through May 31, 1975. The tax due was $7,707.25, plus penalty and interest of

$ 2 1 9 2 3 . 8 7 ,  f o r  a  t o t a l  o f  9 1 0 , 6 2 5 . t 2 .

5. On March 17, 1976, the Audit  Divis ion issued a Not ice of Deterur inat ion

and Demand for Payment of Sales and Use Taxes Due to Edsel Matthews dlb/a

Matthews Edsel Service Center for the taxable period September 1, 1971 through

May 31  ,  1975.  The tax  due was $15 1769.61 ,  p lus  pena l ty  and in te res t  o f  $61362.96 ,

f o r  a  t o t a l  o f  $ 2 2 , \ 3 2 . 5 7 .

6. Applicants conceded that the portion of the deficiencies which represent

taxes on taxable sales, purchases and services other than sales of gasol ine is

correct.  Taxable sales, purchases and services other than sales of gasol ine,
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included in the deficiency in Finding of Fact "4" were $10,861.00 and for the

de f i c i ency  i n  F ind ing  o f  Fac t  ' t 5 r r  we re  $84 ,012 .00 .

7.  The audi tor  for  the Audi t  Div is ion examined appl icants '  purchase

invoices,  cancel led checks,  worksheets and dai ly  sa les repor ts .  These records

were  no t  a  comp le te  reco rd  o f  app l i can ts ' bus iness ,  as  app rox ima te l y  30  pe rcen t

of  the records were miss ing.  Appl icants do not  contest  the fact  that  thei r

books and records were incomplete.

B -  As  a  resu l t  o f  an  examina t i on  o f  app l i can ts '  gaso l i ne  supp l i e r ' s

records,  i t  was determined that  appl icants made the fo l lowing gasol ine purchases:

Gallons of Gasol ine Purchased

January
February
March
Apri I
May
June
July
August
September
October
November
December
Total

7 0 , 8 0 0
6 5 , 7 0 0
72 rO0O
6t ,2AO
68 ,2oo
6 8 , 0 0 0
65 ,3oo
66 ,400
65 ,  100
67  ,000
68  ,500

r27 ,OOO
865 ,200

1 1 6 , 1 0 0
1  1 6  , 8 0 0
t27 1700
1  1 6  , 0 0 0
1 2 8 , 0 0 0
1 2 3 , 0 0 0
9o ,0oo

1 0 1 , 9 0 0
1 0 5  , 0 0 0
1 1 1 , 6 0 0
9 7 , 5 0 0

1 2 0 , 0 0 0
r 1347 ,6A0

93,  o0o
94 ,0oo
93,  ooo
9 3 , 1 0 0

1  1 3  , 0 0 0
1 0 8 , 0 0 0
1 0 8  , 0 0 0
9 3 , 0 0 0
90,  ooo
93 ,000
94 ,000
90 ,000

1  ,  152 ,  100

19l I ' t

: : :

6 5  , 1 0 0
6 7  , 0 0 0
6 8 , 5 0 0
8 7  . 9 0 0

2 8 8 , 5 0 0

L972* L973 L97 4 1975

8 7  , 0 0 0
72 rOOO
8 4 , 0 0 0
8 7 , 0 0 0
' , , : : '

: : : :
42-0, '000

* Gasol ine sold to stat ion located ax L24th Street and
Morningside included beginning December 1, 7972.

9. Using February, L973, as a test per iod and from an examinat ion of

purchase invoices and dai ly sales sheets, the composit ion of gasol ine sales

were determined to be:

59 .78% Super  She l t
18.85% Super Regular
2 I .37% Regu lar

1 0 0 . 0 0 %  T o t a 1
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10. To obtain a sel l ing pr ice of gasol ine for the audit  per iod, the

auditor averaged the pump pr ices (after extract ing the taxes) for February,

1973 and January, 1975 and arr ived at the fol lowing sales pr ice of each gal lon

of  gaso l ine  so ld :

Super Shel l  44.9 cents
Regular 42 .  L  cents
Super Regular 44.4 cents

11. Appl icants disputed the sales pr ice, as determined by the auditor,  of

the gasoline sold, and produced documents at the hearing which showed the

sa les  pr ice  o f  each ga l lon  o f  gaso l ine  was:

Super Shel l  42.8 cents
Regular 40 .3  cents
Super Regular 42.0 cents

12- Appl icants contended that gasol ine was lost through spi l lage and the

percentage composit ion of gasol ine sales as per Finding of Fact "9" was incorrect.

Applicants did not produce any docusrentary evidence to support their contentions.

CONCIUSIONS OF IAhI

A. That Edsel Matthews records for both of his service stat ions were

incomplete and the Audit  Divis ion properly rel ied on the records of appl icantsr

supp l ie r .

B. That appl icant fai led to show by credible evidence that certain

quant i t ies of gasol i -ne were put into inventory rather than sold, or that

gasol ine was lost through spi l lage and that the percentage composit ion of

gasol ine sales determined by the auditor as per Finding of Fact "9" nas not

accura te .

C. That the Audit  Divis ion improperly determined the average sales pr ice

a gal lon of gasol ine and the average pr ices are reduced to those determined

F ind ing  o f  Fac t  r r l1 r r .

o f

in
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D. That the appl icat ions of Edsel Matthews and Edsel Matthews d/b/a

Matthews Edsel Service Center is granted to the extent provided in Conclusion

of Law rrC"; that the Audit  Divis ion is hereby directed to modify accordingly

the notices of determination and demand for payment of sales and use taxes due

issued March 17, 7976; and that,  except as so granted, the appl icat ions are in

al l  other respects denied.

DATED: Albany, New York STATE TAX COMMISSION

FEB 2 2 1Y8O

COMMISSIONER

STATE TAX COMMISSION


